
AACII is sponsored by Executive Vice President Israel Ruiz and Provost Rafael Reif.  The mission of AACII is to 
establish a forum for thoughtful, sustained interaction among representatives of central administration and 

administrators from academic departments, research labs and centers, to enhance communication and to foster 
effective working relationships among all administrators. 

Join us for a game of “Jeopardy” focusing on leaves, accommodations, and harassment. 
Hosted by the Office of the General Counsel and the Ombuds Office 

 

The program runs from 8:30 AM – 11:30 AM 
 with networking time at 8:30 AM where continental  breakfast is provided 

Location: Mezzanine Lounge (W20-307) 
 
 

Please RSVP to Margaret Bryan (mlbryan@mit.edu) by January 3, 2012 

 

Administrative Officer 
 IAP Networking Breakfast  

 

AOs (or AO equivalents) are invited to join the Administrative Advisory Council II (AACII) 
on Friday, January 13, 2012 for the 

 



 

 HTTP://WEB.MIT.EDU/AACII/  

 

 
 

AACII ADMINISTRATIVE OFFICERS IAP NETWORKING BREAKFAST 
MEZZANINE LOUNGE, W20-307 

JANUARY 13, 2012 FROM 8:30AM TO 11:30AM 
AGENDA 

 

 

8:30 AM NETWORKING TIME  

9:00 AM INTRODUCTION  

AMANDA TAT (AACII CHAIR) 
ATAT@MIT.EDU 

  ISRAEL RUIZ (EXECUTIVE VICE PRESIDENT AND TREASURER) 

9:15 AM JEOPARDY GAME 

MARK DIVINCENZO (DEPUTY GENERAL COUNSEL, OFFICE OF THE 
GENERAL COUNSEL) 
MDIV@MIT.EDU 

  ALLISON K. ROMANTZ (COUNSEL, OFFICE OF THE GENERAL COUNSEL) 
  AROMANTZ@MIT.EDU 

11:00 AM CASE DISCUSSION 

TONI ROBINSON (OMBUDSPERSON, OFFICE OF THE PRESIDENT) 
  TROBINS@MIT.EDU 

11:20 AM CLOSING REMARKS AND QUESTIONS TO PANEL, IF TIME PERMITS 
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LEAVE LAWS AND POLICIES TO CONSIDER WHEN DEALING WITH 
THE TARDY AND ABSENT EMPLOYEE 

 
 Managers at MIT must consider many different laws when dealing with tardy and absent 
employees.  Each law and policy has certain qualifications and covers different conditions.  The 
following is a brief summary of these laws and policy and answers to some common questions.  
Whenever you are addressing discipline and/or performance issues with employees who have a 
record of tardiness and absenteeism, it is always a good idea to discuss the matter with your 
human resources officer as these matters can be complicated. 
 
 
FAMILY AND MEDICAL LEAVE ACT 
 
The Family and Medical Leave Act (FMLA) is a federal law that guarantees covered workers up 
to 12 weeks of unpaid leave in a year to care for newborns, newly adopted children and seriously 
ill family members, or to recover from their own serious illnesses.  In addition, the FMLA 
provides leave for employees to care for family members injured during active military duty and 
when family members serving in the Armed Forces in support of a contingency operation. 
 
Employees who have worked for MIT for 12 months and have worked at least 1250 hours of 
employment (an average of about 24 hours per week) are eligible for FMLA. 
 
If the employee is taking FMLA for his/her own serious health condition or to care for a family 
member with a serious health condition, the serious health condition must be such that the 
individual with the serious health condition cannot work for more than three days in a row and 
the individual:  is hospitalized; has two visits to a health care professional; or has one visit to a 
health care professional and then follow-up treatment.  The serious health condition may also be 
a chronic condition that may flare up.  If the individual has a chronic condition, he/she simply 
needs to see a health care professional twice per year to qualify.    
 
FMLA leave may be taken continuously, intermittently or on a reduced work schedule.   An 
employee should provide at least 30 days notice for foreseeable leaves. 
   
An employee has the right to return to his/her same job or a similar job that has similar status, 
pay and seniority upon return from FMLA. 

A more detailed summary of the FMLA and the process that must be followed when an 
employee is absent due to a qualifying reason can be found at hrweb.mit.edu/fmla.  A copy of 
MIT’s FMLA policy can be found at Section 4.5 in the MIT Personnel Policy Manual.  
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MASSACHUSETTS MATERNITY LEAVE ACT 

The Massachusetts Maternity Leave Act (MMLA) is a state law that allows covered female 
workers to take up to eight (8) weeks of unpaid leave following the birth or adoption of a child. 

Employees are eligible for leave under the MMLA if they have completed their probationary 
period (of up to 6 months).  Under the MMLA, the leave covers the 8 weeks following the birth 
or adoption of a child. 

If an employee is covered under both the FMLA and the MMLA, she is entitled to a maximum 
of 12 weeks in a 12 month period. 

Although the MMLA specifically states that it only applies to female employees, the 
Massachusetts Commission Against Discrimination, the state agency responsible for 
enforcement of the law, has stated that it believes that applying the law only to females is 
unconstitutional and that it should apply equally to male employees.   

A copy of MIT’s MMLA policy can be found at Section 4.6 in the MIT Personnel Policy 
Manual. 

THE SMALL NECESSITIES LEAVE ACT (SNLA) 

The Massachusetts Small Necessities Leave Act is a state law that provides covered workers up 
to 24 hours per year of unpaid leave to go to their child’s education-related school activities, or 
to accompany a child or elderly relative to medical or dental appointments. The 24 hours covered 
by SNLA is in addition to the 12 weeks available under the FMLA.  Eligibility for leave under 
the SNLA is the same as for leave under FMLA.  The SNLA does not restrict the number of 
times an individual can take SNLA in one year and the time off is measured in hours.  MIT can 
require the employee take at least one hour off at a time. 

MIT EXTENDED SICK LEAVE 

MIT provides for extended sick leave for up 26 weeks in any 12 month period for both support 
and administrative employees.  This policy provides both compensation and, in most instances, 
job protection for eligible MIT employees who are unable to work because of illness or injury. 

For support staff, MIT provides individuals with 12 days of paid sick leave each year provided 
that the employee has works at least 50% of a regular work schedule and has completed at least 
six months of service.  In addition to 12 days of paid sick leave, support staff are eligible for 
Extended Sick Leave after one year of service.  In order to be eligible for extended sick leave, an 
employee must first exhaust all paid sick time.  Once paid sick time is exhausted, the employee 
becomes eligible for extended sick leave provided that the employee is under the care of a legally 
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qualified physician and is absent from work on the physician’s advice and the employee is not 
otherwise performing work for compensation or profit.  Extended Sick Leave is paid at 75% of 
the Support staff employee’s base salary for up to 26 weeks. MIT’s Extended Sick Leave Policy 
for Support Staff can be found at Section 4.4 of MIT’s Personnel Manual 

MIT’s Extended Sick Leave Policy for Administrative staff can be found at Section 4.3.16 of the 
MIT Personnel Manual.  Under this policy, MIT pays employees in full for a reasonable number 
of justifiable absences, not normally exceeding a period of six months.  
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ACCOMMODATIONS 

Reasonable Accommodations Under the ADA and Chapter 151B 

Both the Americans with Disabilities Act (“ADA”) and Massachusetts General Laws, Chapter 
151B mandate that employers such as MIT make reasonable accommodations to enable an 
individual with a known disability to perform the essential functions of a position.  The 
reasonable accommodation requirement applies to all services and programs provided in 
connection with employment.  Failure to make a reasonable accommodation constitutes 
discrimination under the ADA and Chapter 151B.  As a result of these laws, understanding the 
reasonable accommodation obligation and process is critical for managers and supervisors. 

Before determining whether a reasonable accommodation must be provided, MIT would first 
need to determine whether the employee requesting the accommodation is an otherwise qualified 
individual with a disability.  An employee qualifies as an “individual with a disability” if he or 
she has an impairment which substantially limits a major life activity, a record of such an 
impairment, or is perceived as having such an impairment.  Temporary, non-chronic impairments 
of short duration, with little or no longer term or permanent impact, such as broken bones, the 
flu, or appendicitis, are usually not disabilities. 

The ADA and Chapter 151B require MIT to provide qualified individuals with disabilities with a 
reasonable accommodation unless such accommodation would cause an undue hardship.  Undue 
hardship means “significant difficulty or expense.”   Reasonable accommodations are defined to 
be “any change in the work environment or in the way things are customarily done that enables 
an individual with a disability to enjoy equal employment opportunities.”  Although an 
accommodation must be tailored to the needs of the individual with a disability, these statutes 
and their implementing regulations define a “reasonable accommodation” to include, but not be 
limited to, the following: 

• Making existing facilities used by employees readily accessible to and usable by 
individuals with disabilities; 

• Job restructuring; 

• Reassignment to a vacant position at the same grade and salary level if one is available 
within a reasonable amount of time; 

• Leave; 

• Part-time or modified work schedules, including working from home. 

Although it is generally the employee’s responsibility for requesting a reasonable 
accommodation, the ADA does not require the employee to follow any particular process or to 
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use the phrase “reasonable accommodation” when making a request.  Once an accommodation 
has been requested, it is up to MIT to initiate an informal, interactive process with the qualified 
individual with a disability to determine the nature of the accommodation necessary to enable the 
individual to perform the essential functions of the position.  The employer must engage in this 
dialogue and respond to the accommodation request expeditiously.  While the reasonable 
accommodation provided must be adequate to enable the employee to perform the essential 
functions of the position, MIT is not required to provide the specific accommodation requested 
by the employee if there is another accommodation available that the employer would prefer.    

MIT is committed to providing effective and reasonable accommodations to employees with 
documented disabilities.  Managers who have been approached by an employee seeking an 
accommodation should contact the MIT Human Resources Manager of Disabilities Services, 
Elliot Richman, at 617. 253.4572. 

 

Religious Accommodations 

MIT is also obligated under both federal and state law to reasonably accommodate employees 
with regard to their religious needs.  “Reasonable accommodation” has been interpreted under 
federal law to mean such accommodation to the employee’s religious needs as shall not cause 
undue hardship in the conduct of the employer’s business.  For most employees at MIT, religious 
accommodation requests involve employee requests to take time out of the work day for prayer, 
to take time off for religious observances or to wear certain religious clothing.  Employees who 
request leave for religious observance should give reasonable notice of an intention to be absent 
for religious reasons.  Massachusetts state law provides that reasonable notice is 10 days advance 
notice of the leave.  
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THREE COMMON EMPLOYMENT ISSUES PRESENTED TO OFFICE OF GENERAL COUNSEL 

 

EMPLOYEE REVIEW OF PERSONNEL FILE 

Massachusetts law (M.G.L. C. 149, § 52c) gives employees a right to review their personnel records and 
to get a copy of them.  The opportunity to review or a copy of the file must be given within 5 business 
days from the date that an employee submits a written request to see the record. 

Definition of Personnel Record:  Massachusetts law defines a personnel record as any record “kept by an 
employer that identifies an employee, to the extent that the record is used or has been used, or may 
affect or be used relative to that employee’s qualifications for employment, promotion, transfer, 
additional compensation or disciplinary action.”  Personnel record includes electronic as well as paper 
documents. 

2010 Amendment:   The Personnel Records Law was amended in August, 2010 to require employers to 
notify an employee whenever any negative information is placed in the employee’s personnel record.  
The notification to the employee must be made within ten (10) days of the placement of the 
information in the employee’s file.  As a result of this amendment, MIT must now “notify” an employee 
whenever it places a performance review, written warning, counseling statement and/or performance 
improvement plan in the employee’s central HR file or departmental file.  As a result of this amendment, 
managers should have a statement on all performance reviews, written warnings, counseling 
statements and performance improvement plans stating that the document will be placed in the 
employee’s personnel file and the employee should sign the document acknowledging receipt. 

 

MIT’S RIGHT TO REVIEW/MONITOR EMPLOYEE E-MAIL/INTERNET USAGE 

OGC often gets an inquiry from a DLC who wishes to examine an employee’s e-mail or hard drive to 
determine whether that employee has engaged in any improprieties or violated any MIT policies (i.e., 
copyright infringement, harassment, excessive personal use of email or internet during work hours).   
MIT is also frequently served with subpoenas to produce an employee’s emails or computer records.   
Because MIT owns the computer hardware and software licenses and maintains the computer networks, 
MIT has the capability to access employee emails, electronic files and the system logs generated by use 
of its computer network.  

Such requests require MIT to balance its right to review these records against employee’s expectation of 
privacy.  MIT’s Policies & Procedures 13.2.3 provides, in relevant part, that “MIT’s computing and 
networking facilities and services are to be used for Institute purposes only and not for the benefit of 
private individuals . . .”  The Massachusetts Privacy Act, M.G.L. c. 214, § 1B provides that employees 
“shall have a right against unreasonable, substantial or serious interference with his privacy.”  Each 
request is considered based on the particular facts and circumstances. 
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USE OF UNPAID INTERNS AND VOLUNTEERS  

DLCs are often contacted by individuals interested in “working” as an unpaid intern.  Such internships 
are often beneficial both to the individual and MIT.  Notwithstanding an individual’s willingness to serve 
as an unpaid intern, a federal law (the Fair Labor Standards Act (“FLSA”)) requires employers to pay 
wages to any employee, which it defines as any individual who the employer “suffers or permits” to 
work.  The Department of Labor has developed a six-point test for determining when an “intern” meets 
the definition of “employee” under the FLSA such that the individual must be paid at least minimum 
wage.   These six points include: 

1. The training, even though it includes actual operation of the facilities of the employer, is 
similar to that which would be given in school or academic educational instruction; 

2. The training is for the benefit of the trainee; 

3. The trainees do not displace regular employees, but work under close observation; 

4. The employer that provides the training derives no immediate advantage from the activities 
of the trainees and on occasion the employer’s operations may actually be impeded; 

5. The trainees are not necessarily entitled to a job at the completion of the training period; 
and 

6. The employer and the trainee understand that the trainees are not entitled to wages for the 
time spent in training. 

The FLSA does recognize the generosity and public benefits from volunteering and allows individuals to 
freely volunteer in many circumstances for charitable and public purposes.  The Department of Labor 
has recognized that a person may volunteer time to religious, charitable, civic, humanitarian or similar 
non-profit organizations as a public service and not be covered by the FLSA.   Thus, as a non-profit 
corporation, MIT has some flexibility to accept and use the services of unpaid interns.   If you are 
considering using an unpaid intern in your DLC, OCG strongly recommends that you discuss the matter 
with HR to determine whether it is appropriate to utilize the services of an individual on an unpaid basis.   



                2010, Toni P. Robinson, MIT Ombuds Office 

 

“IsR3?” - A Problem-Solving Algorithm 
In attempting to address a challenging situation, it may be helpful to 
spend some time, even a little bit of time, using this problem-solving 
method to: 

- assess what you think you know about the situation, and 
- come up with constructive ways of dealing with it.  

Apply the method to plan how to deal with a situation, and to think 
whether you need more information. 

 

I. Issues/interests – What do you see as the problem or 
concern? Why is this problem or concern important?  

 

II. Stakeholders – Whose interests are at stake?  Who needs to 
be involved to address the situation?   

Success depends on identifying a) your own major interests 
and b) those of other stakeholders who will be most affected. 

 

III. Rules/regulations/policies/procedures/common practices and 
norms. Which of these may help or hinder attempts at resolution? 

 

IV. Resources – What resources (e.g., staff, funding) are available 
to help address the situation?  

 

V. Responsible Options – Brainstorm options. Reality test the 
pros and cons of each option.   

Success may depend on your brainstorming widely enough.  If 
all alternatives seem inadequate, can you continue to search?  
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